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EDITORIAL NOTES. 


WHEN we took up the cudgels in defense of the Court of Chan- 
cery against that formidable champion of the codes and code prac- 
tice, the Albany Law Journal, we expected hard knocks in return 
and we got them. But we agree too well with the purpose and 
leading idea of the apostle of simplicity in legal practice to wish 
to keep up the fight over a matter of detail. We believe and preach 
that every thing should be done to make the law as plain and the 
practice as simple, as speedy and as cheap as possible. We hate 
technicalities and we detest the litigation that uses them to the 
prejudice of the right of the case, but we have no morbid hatred of 
old forms and technical words, provided they serve any good 
purpose and are used for administering justice and not treated 
as if they were of any consequence in themselves. What we pro- 
test against is decrying the old things, because they are old and 
extolling the new ways because they are supposed to be marks of 
progress. We insisted and still insist that our Chancery practice 
is simple in its essence, and may besimplified as much as you please 
without abolishing it, and we protest that in the effort to unite the 
two systems of law it is not the Court of Chancery which should 
be attacked and discredited. This is not what they did in England. 
There they made one High Court of Justice, but they took care 
that the principles of the Court of Equity should prevail over those 
of the common law and that the equity judges should be placed 
upon the common Jaw benches to see to it that this intention was 
carried out. The equitable principles are the ultimate law, equit- 
able rules are the larger, and the common law rules must be merg- 
edinthem. It is this and not the mere combining two functions 
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in one judge that is the principal end to be reached. We doubt 
very much if the Chancery powers would be as liberally exercised 
by common law judges as they are now by the equity judges. So 
long as there are separate temedies and separate proceedings in com- 
mon law and equity it does not matter much whether there is one 
set of judges or two. The trial by jury prevents a complete fusion _ 
of legal and equitable proceedings and remedies. The jury is re- 
quired by the Constitution in common law cases, and no one wants 
to trust a jury with equitable principles and remedies. And be- 
sides this there is and always must be in every legal system ‘‘a su- 
perior article for certain hard cases.’’ Rules of law there must be, 
but if they are ‘not to work frightful injustice, there must be anoth- 
er set of rules by which their working can be suspended or modi- 
fied. These can be administered by the same court, but they must 
be kept distinct from the rules themselves, or the result would be 
no rules at all, and our experience is that our Courts of Equity 
understands them as well and operates them as readily as any other 
court could do, and that our lawyers have a better conception of 
the powers of equity than those of the so called code States. 





On THE other hand there are great advantages in having but one 
court and in giving every judge full power to administer the whole 
law. The union must be brought about, but let it be done with- 
out impairing the efficiency of Equity and without giving to every 
petty judge the tremendous powers now exercised by our Court of 
Chancery. The power of injunction, for instance, and the appoint- 
ment of receivers with the power to carry on the business of part- 
nerships and corporations. 

In an argument before the Vice Chancellor the other day it ap- 
peared that the court itself, in the case of the Central Railroad re- 
ceivership, had been engaged for over six years in operating that 
road and its leased lines, and had been making expenditures 
amounting to about six millions of dollars a year for maintenance 
of way, rolling stock, transportation, etc. The court, by the stat- 
ute of New Jersey passed in 1874, was bound to run the road for 
the benefit of the creditors and the public, and thus the Court of 
Chancery became engaged in and responsible for a business involv- 
ing the outlay for various purposes of over $17,000 per day. It 
was also pointed out in that case, in order to show the magnitude 
of these novel judicial operations, that thirty-six railroads in the 
United States have passed into the hands of receivers since Jan- 
uary 1, 1885, with a mileage of over six thousand miles, and with 
stock and bonded debt of over $350,000,000. These are not func- 
tions to be entrusted to every county judge. 
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In landlord and tenant cases in the District Courts it is not the 
usual practice to submit the affidavit to the judge for his approval 
before issuing the summons. Both the general district court act 
and the practice act, by which the Newark courts are governed, seem 
to require that the judge shall be satisfied that sufficient facts are 
set forth in the affidavit to give jurisdiction. Where the tenancy is 
terminated by notice, other than for default in payment of rents, 
the statute is quite explicit. The common practice is sustained on 
the theory that as the clerk of the court has power to issue sum- 
mons, he represents the courts in the matter of approving affida- 
vits. This doctrine is open to the objection that in practice the 
clerk does not pass upon the correctness of the affidavit. Another 
reason for requiring that the affidavit be actually submitted to the 
judge is that the summons in form and effect is a rule to show 
cause and so regularly would only issue in proof of the facts on 
which it is founded. Landlord and tenant cases very seldom get 
into the reports, as the landlord can not carry upa case, and the 
tenants only in a limited number of cases. The effect of this is to 
leave the law unsettled in a number of points. There would seem to 
be no objection to allowing appeals in such cases, provided heavy 
bonds were required conditioned for paying all damages that the 
party successful in the appeal may have suffered by such appeal. 
Such an act passed the House of Assembly last winter, but failed 
to become a law. 





Ir was held by the same court, in Perry v. Chesley, June 15, 
1885, 1 Eastern Rep. 591, that in an action on mutual account an 
item within six years will not take the whole account out of the ope- 
ration of the statute of limitations if the next item is more than six 
years before that one. Citing Lancey v. M. C. R. R. Co., 72 Me. 38. 

An act of Congress of March 3, 1885, gives a right of appeal to 
the U. 8S. Supreme Court, in habeas corpus cases under $764 of the 
U. 8. Revised Statutes. The act provides that from a final decision 
of such Circuit Court an appeal may be taken to the Supreme 
Court, ‘‘in the case of any person alleged to be restrained of his 
liberty in violation of the constitution, or of any law or treaty of 
the United State.’ Sawyer, J. in re Sun Hung, Aug. 24, 1885, 24 
Fed. Rep. 723, holds that the right of appeal given by this act is 
absolute, and not dependent upon the discretion of the judge. He 
says that the consequence must be that every case of habeas corpus 
of this character, whether there is any question of law involved in 
it or not, can go to the Supreme Court, and that he thinks the 
act must have passed without due consideration; without appre 
ciating the effect or consequences of an unlimited right of appeal. 
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He said he thought that an appeal ought not to be allowed on mere 
question of fact and suggested that perhaps the comprehensive 
words of the statute might be construed to apply only to cases 
involving questions of law, but that until the Supreme Court itself 
had given the act that construction he must give full force to the 
general words of the statute and allow the appeal, although, if 
he were to exercise any discretion, he would certainly refuse it in 
the case before him. 





Gloucester Ferry Co. v. Pennsylvania, April 12, 1885, 114 U. 8. 
196, is a decision of the United States Supreme Court on a ques- 
tion of interstate commerce arising in the case of a New Jersey fer- 
ry company. The company was organized under the laws of New 
Jersey for the purpose of carrying passengers and freight across 
the Delaware to Philadelphia. Their office was in New Jersey 
and they did no business in Pennsylvania except the receiving and 
discharging of their passengers and freight. They owned no prop- 
erty there, real or personal, except a lease of the ferry slip. Their 
boats were not registered there and remained there only long 
enough to receive and discharge passengers and goods. A tax was 
imposed upon this company by the state of Pennsylvania, under a 
law imposing a tax upon foreign corporations doing business in 
that state or having capital employed there. The Supreme Court 
held that the transportation of passengers and freight for hire by 
a steam ferry across a river between two states is interstate com- 
merce, and that such commerce is not subject to exactions by one 
of the states, and that the business of receiving and landing such 
passengers and freight is incident to such commerce and that a tax 
upon it is a tax upon such commerce. Thecourt said that the sev- 
eral states might tax the property within their borders, but that 
they could not tax the business of transportation between the 
states. They can impose harbor duesand make police regulations, 
and enforce penalties for the breach of them, and they may impose 
tolls to meet the expenses of improved harbor facilities, but all re- 
straints by exactions in the form of taxes upon transportation be- 
tween the states, or upon any acts necessary to its completion, 
are so many invasions of the exclusive power of congress to regu- 
late that portion of commerce between the states. 

The court admitted that the privilege of keeping a ferry with a 
right to take toll for passengers or freight is a franchise grantable 
by the state, but they said the fact remains that such a ferry is a 
means, and a necessary means, of commercial intercourse between 
the states bordering on their dividing waters, and it must therefore 
be conducted without the imposition by the states of taxes or 
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other burdens upon the commerce between them. This freedom 
of course not including exemption from reasonable tolls or fares or 
from the ordinary taxation of property where it is found. The 
decision of the Supreme Court of Pennsylvania was reversed. 


In Martinsburg & Potomac R. R. Co. v. March, U. 8. Su- 
preme Court, May 4, 1885, 114 U. S. 549, a contract for the con- 
struction of a railroad provided that the company’s engineer should 
in all cases determine questions relating to its execution and that 
his estimate should be final and conclusive; and that ‘‘ whenever 
the contract shall be completely performed on the part of the con- 
tractor, and the said contractor shall certify the same in writing 
under his hand, together with his estimate, the company shall pay 
to the contractor in thirty days the sum which, according to the 
contract, should be due’. The court held that in the absence of 
fraud or of such gross mistake as would imply bad faith, or a fail- 
ure to exercise an honest judgment, the action of the engineer was 
conclusive. Affirming Kilhberg v. United States, 97 U. 8. 398, and 
Sweeny v. United States, 109 U. S. 618. 


State v. Rollins, Supreme Jud. Court of Maine, June 4, 1885, 
1 Eastern Rep. 584, appears to have been a prosecution for the 
unlawful sale of intoxicating liquors, and it is to be inferred from 
the report of the case, though it is no where stated, that a detective 
was asked on cross-examination, by whom he had been employed. 
The trial judge seems to have sustained an objection to this ques- 
tion, and on exception to this ruling the Supreme Court made some 
observations on the employment of detectives, which are worth 
noting.- Walton, J. said: The exclusion of the question put to the 
government witness (Harrington,) on cross-examination was not 
erroneous. The extent to which a cross-examination, relating to 
collateral matters, may be carried, is within the discretion of the 
presiding judge. By whom the witness was employed to act as a 
detective was entirely irrelevant to the issue being tried, and, upon 
principles of public policy, as well as in the exercise of the discre- 
tionary powers of a presiding judge, such a question may properly 
be excluded. The employment of detectives is not in all cases dis- 
creditable. In many cases it is the only way of bringing the offend- 
ers to justice. Itisasimportant that laws should be enforced as it is 
that they should be enacted. If it is commendable in the legis- 
lature to enact laws prohibiting the sale of intoxicating liquors, or 
of diseased meat, or other unwholesome food, it is equally com- 
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mendable on the part of the community to endeavor to enforce 
them, and persons who are willing to spend their time or money in 
efforts to enforce such laws should not be unnecessarily exposed to 
the ill-will of the persons whose crimes are thereby detected. We 
think the presiding judge committed no error in excluding the 
proposed question. 





In Richardson v. Noble, Supreme Jud. Court of Maine, June 9, 
1885, 1 Eastern Rep. 588, Peters, C. J., said: The defendant’s 
counsel urgently asks our reconsideration of the rule acted uponin 
this State, that it is not an actionable fraud for a vendor to falsely 
represent to his vendee the price paid by himself for the property 
sold. Holbrook v. Connor, 60 Me. 578; Bishop v. Small, 63 id.12; 
State v. Paul, 69 id. 215. It is to be admitted that much may be 
said on either side of the question. No better evidence of that can 
exist than the fact that courts have differed among themselves about 
the expediency of the rule. In many cases the rule may operate 
harshly. But generally the effect of it is rather salutary. We do 
not feel that we should upset a rule so recently resolved upon after 
careful argument and consideration. The very fact, however, that 
therule is disagreed to by reputable courts is a reason why it should 
be strictly rather than liberally construed. Its application should 
be properly guarded. And there may be exceptions to the rule. 
The present case, however, seems to be one of the common in- 
stances where the principle is applicable. 





THERE WERE many exciting scenes in the notorious divorce suit 
of Sharon v. Hill, as by reference to the California newspapers of 
the time will fully and at large appear, but there is one lately re- 
ported in the Federal Reporter, in which Mr. Justice Field declared 
emphatically the law that must govern attorneys under very try- 
ing circumstances. 

The examiner appointed to take the testimony reported to the 
court that very disorderly pruceedings took place before him on a 
certain day; that on that day in his room, when counsel of the 
parties and the defendant were present, and during the examina- 
tion of a witness by the name of Piper, the defendant, Mrs. Hill, 
became very much excited and threatened to take the life of one 
of the counsel, and that afterwards she drew a pistol and declared 
her intention to shoot him. It appeared also from the report of 
the examiner that on repeated occasions the defendant had ap- 
peared before him armed with a pistol. Mr. Justice Field, when 
this was brought to his notice, said: ‘‘ Such conduct is an offense 
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against the United States, punishable by fine and imprisonment. 
It interferes with the due order of proceedings in the administra- 
tion of justice and is well calculated to bring them into contempt. 
* * The marshal will be directed to disarm the defendant when- 
ever she comes before the examiner or into court in any future 
proceedings, and to keep strict surveillance over her in order that 
she may not carry out her threatened purpose, and an order was 
entered in pursuance of this declaration. 

Immediately after the announcement of this decision the follow- 
ing conversation occurred, which expresses the views of the court 
in regard to the character of the professional conduct of members 
of the bar who come into court armed, even though they do so to 
defend themselves against a woman who brandishes a pistol after 
the manner of Mre. Hill. We take it from the Federal Reporter 
of Sept. 29: 


Mr. W. B. TyLer. Ifthe court please: Ofcourse I deprecate any such acts as those in 
the court room, or in the examiner’s office, as much as anybody; -but I would suggest that 
there be an addition made to that order of the court, and that is that nobody be allowed to 
enter that room armed during the progress of this examination. I think it is necessary, I 
think it is proper, and there is no more reason— 

Justice FIELD. We have no evidence that anybody has gone into the room armed. We 
have only made a rule to apply to what is brought to our knowledge. 

Mr. TYLER. As his honor, Judge Sawyer, remarked, several very unpleasant things have 
occurred in there that perhaps your honor has no evidence of. 

Justice FIELp. I know nothing of them, of course. 

JUDGE SAWYER. We considered that matter to which you refer, Mr. Tyler, and we had 
no evidence of anything of that kind. Nobody but counsel could be guilty of any such breach 
of propriety; and, after calling attention to the statutes of the United States, and to the fact that 
carrying arms for unlawful purpose is an offense against the statutes, we hardly expect that 
any member of the bar of this court will presume to enter the examiner’s room or the court 
room armed. We cannot presume that members of the bar will be guilty of any such pro- 
fessional misconduct. 

Justice FIELD. I may add here, further, that any lawyer who so far forgets his profes- 
sion as to come into a court of justice armed ought-to be disbarred from practice. 

Mr. TYLER. Witnesses are sometimes armed. 

JUDGE SAWYER. Witnesses, it is true, may come into court armed; but, with the admo— 
nition we have given, and as there has been no evidence that witnesses have come before 
the examiner armed, wethink it hardly advisable to anticipate any difficulty in that direction, 
We apprehend that witnesses will be likely hereafter to conduct themselves with propriety. 

Mr Tyter. I would say to his honor, Judge Field, that, although I thoroughly concede 
every thing he says, in certain instances, yet where a lawyer has information that a witness 
will come armed, he will very likely do asI myself have done, come armed to protect himself. 

Justice FIELD. Then you would act very improperly. You should report the fact to the 
court and let the man carrying arms be arrested. 

JupGrE SAWYER. When you have any such information, you should have the party put 
under bonds, or apply to the court in advance for protection. 

Justice FIELD. Any man, counsel or witness, who comes into a court of justice armed, 
ought to be punished, and if he is a member of the bar, he ought to be suspended or removed 
permanently. That is the doctrine that ought to be inculcated from the bench everywhere, 
So far as I have the power, I will enforce it. 

Mr. TyLer. So should I enforce it. 
JusticE FieLp. The reason that you give for carrying arms in court is not a good reason. 
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Mr. TYLER. Where witnesses do come armed— 

Justice FieLtp. Then report the fact to the court; that is the proper way. 

Mr. Tyter. That will not stop a bullet. 

JupeGe SAwyeER. Then arrest the parties in advance, and put them under bonds, or apply 
to the court to have them examined and disarmed before permitting them to enter the court, 
The laws are very severe. 

Mr. TyLer. The laws are very severe, but it is harder on the man that gets the bullet. 

Justice FreELD. I don’t mean to say that there may not be times in the history of a 
country, in certain communities, when every body is armed. That was the case in the early 
days of California, when people traveled armed; but at this time, when law is supposed to be 
supreme, when all good men are supposed to obey it, and where counselors are sworn to obey 
the law and to see it properly administered, the carrying of arms into a court cannot fora 
moment be tolerated. 

Mr. TYLER. Your honor will excuse me one minute, as this is a personal matter, and a 
little personal reflection on myself, in view of another proceeding which has taken place— 

Justice FIELD. I know nothing of any other proceeding— 

Mr. TYLER, (interrupting.) But as you have expressed your opinion that a lawyer who, 
under any circumstances, should come into a court of justice armed should be disbarred, and 
that was my exact case, [ certainly have a right to explain that circumstance. During the 
trial of a case in the superior court,— 

Justice FieLp. We do not care about hearing of that. We cannot go into that matter 
at all. 

Mr. TYLER. Don’t you consider that to make that assertion as an absolute assertion, 
when it applies directly to a member of the bar of this court, and has nothing to do with this 
matter, that the member may answer? You have made that assertion, and I went intoa 
court room armed with a pistol, for the purpose of préserving, as I supposed, my father’s life 
and my own; and now I make the explanation— 

Justice FieLp. It is not worth while to pass any words with the court. We do not take 
our rules of procedure from the state courts, and if any lawlessness is permitted there, we 
should not be governed by that fact. I trust I never shall be called to preside over a federal 
court’ where any lawyer will presume to come into it armed, and, if he does, I shall exercise 
such authority as is vested in me to prevent it. Whatever may have been done in a state 
court, I know nothing about. 





THE CORPORATION TAX ACT OF 1884. 


(The Proviso in the Fourth Section.] 


There is some doubt as to the construction of the fourth section 
of the. corporation tax act of April 18, 1884. The question is 
whether the proviso exempts all manufacturing companies, or only 
those that are carrying on business in this State. This is import- 
ant, for there are many large manufacturing companies organized 
here which either carry on business elsewhere, or carry on no busi- 
ness at all. The tax is one-tenth of one per cent. on the capital 
stock, without reference to the business. The tax will be especially 
burdensome to those which carry on no business at all, if those 
alone are exempt which carry on business in this state. 

The words of the proviso are as follows: ‘Provided that this 
act shall not apply to railway, canal or banking corporations or to 
savings banks, cemeteries, or religious corporations, or purely 
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charitable or educational associations, or manufacturing companies 
or mining companies carrying on business in this state.”’ 

It is insisted by the Attorney-General’s office, that the words 
carrying on business in this state must be construed as applying to 
manufacturing companies as well as to mining companies, and that 
this is so because there is no comma after the words ‘*‘ manufactur 
ing companies”’ in the act as it is engrossed and printed. Having 
known something of the history of this act, we have taken pains 
to look into the records of the One hundred and eighth Legislature 
to see what was the intention of the Legislature as expressed in 
the successive amendments to the original bill. 

A bill was introduced in the Assembly which was known as 
Assembly 378, and passed. A substitute was reported by the Sen- 
ate committee, and was called Senate Amendment to Assembly 378. 
This contained the above proviso in section 4, but not the whole of 
it. The last words of it were ‘‘ educational associations.’’ To this 
Mr. Schenck offered an amendment as follows: ‘‘ Sec. 4, line 41. 
Insert after the word ‘associations’ the words ‘ or manufacturing 
or mining companies or corporations.’’’ This was adopted April 
9th. Various amendments to other parts of the bill were offered 
and adopted, and then when all these amendments had been 
adopted separately, a new draft of the whole bill as amended was 
prepared, and this was offered by Mr. Schenck as an amendment 
in these words: ‘‘ Strike out all after the enacting clause and insert 
the following :’’ (here followed the draft of the bill as amended.) 
This was adopted. The last words of the proviso in section 4, were 
then as follows: ‘‘or educational associations or manufacturing or 
mining companies or corporations.’’ The bill in this shape was 
returned tothe House. The House refused to concur in the Senate 
amendments, and thereupon a committee of. conference was ap- 
pointed by each House. This committee met and agreed upon a 
report which was adopted by both Houses, and this report became 
the act of the Legislature. The report when adopted was the final 
act of the two Houses. No further action was taken by either House 
except to have the bill engrossed as amended by the joint committee, 
and to cause the engrossed copy to be signed by the President of 
the Senate and the Speaker of the House. If the engrossed copy 
differed from the report it was a clerical error and not by any act 
of the two Houses or either of them, It is therefore to the report 
of this joint committee that we must look for the real act of the 
Legislature. The report of the committee so far as it relates to 
this section was as follows: 

‘* Sec. 4, line 45. Strike out the words ‘or manufacturing or 
mining companies or corporations’ and insert instead thereof the 
words, ‘or manufacturing companies, or mining companies carry- 
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ing on business in this state,’ and the report ends with the words, 
‘‘and we recommend that, with the aforesaid changes, the Senate 
amendments be concurred in.*’ The report was dated April 15, 
1884, and, as we have said before, was adopted by both Houses. 
In this report thus adopted there isa comma after the words, 
‘*manufacturing companies.”’ The effect of this is plainly to 
separate these companies from mining companies and to make the 
qualifying clause ‘‘carrying on business in this state’’ applicable 
to the latter alone. 

It will be seen that the qualification was not inserted at allin the 
amendment adopted by the Senate, but both kinds of companies 
carrying on business anywhere were included in the proviso and 
exempted from the operation of the acts, and then the joint com- 
mittee for the first time inserted the qualifying clause, but by the 
insertion of a comma before the words ‘‘or mining companies,”’ 
made this qualifying clause applicable to these companies alone. 

It is plain from this that the omission of the comma was a mis- 
take of the engrossing clerk and that the acts as adopted by the 
two houses did not limit the manufacturing companies to be ex- 
empted to those carrying on business in this state. Whether the 
courts can go behind the engrossed bill and look into the journals 
for the purpose of interpreting a statute or correcting a clerical er- 
ror is a question of some difficulty. It has been held that the 
journals may be examined to ascertain whether a bill received the 
required number of votes. Purdy v. The People, 4 Hill 384; De- 
Bow v. The People, 1 Denio 9; Commercial Bank v. Sparrow, 2 
Denio 97. In the first case Walworth, Chancellor, says, that for 
that purpose courts must look behind the printed statute look and 
that the certificate of the secretary of state cannot be considered as 
conclusive upon the question that the law was passed by a consti- 
tutional majority; and he said he was inclined to think that the cere 
tificate of the presiding officer of each house rather than the certifi- 
cate of the secretary of state was to be considered the only legal 
evidence that the bill was in fact passed with the assent of two- 
thirds of all the members elected to each branch of the legislature. 
On the other hand, in The People v. Devlin, it was said by Pot- 
ter, J., that the legislative journals were not legitimate evidence to 
impeach the statute produced. They are not made evidence by the 
Constitution ; they are not made so by the statute; they were nev- 
er made so by common law, and he distinguished the cases above 
cited relating to the requisite majority. He cited Comyns Digest, 
‘Parliament,’ where it is said: ‘‘And if the journal of Parliament 
be variant from the record, it does no prejudice, for that is no rec- 
ord. Hob. 110. And also: ‘‘ So if by the roll it appears that the 
bill was sent to the Lords by the Commons, with a proviso annexed, 
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and no proviso is extant upon the record, yet it shall be a good 
statute.’ Jd. 110,111. That the court may not go beyond the 
statute as enrolled if properly authenticated, see Sherman v. 
Story, 30 Cal. 253; Swann v. Buck, 40 Miss. 268, and will not go 
beyond the engrossed bill to the journals to see what the terms of 
the law are: Foulke v. Fleming, 13 Md. 392; Mayor, etc. v. Har- 
wood, 32 Md. 471; People v. Starne, 35 Ill. 121; Sedgw. Stat. Cons. 
55 and 55 n. 

Admitting this to be true, yet it may well be that the courts 
may look into the journals to explain an ambiguity in the statute 
and to find out the legislative intent. It isa general rule that 
punctuation is not to be considered, Sedgw. 225, N, but when the 
punctuation will explain an ambiguity it may well be that the 
punctuation of the original bill should be taken as expressing the 
intention of the legislature. There was something analogous to 
this in the New Jersey case, where the act as printed read Dennis’ 
Mills and the act as engrossed contained a word which might be 
Dennis’ or Dunn’s, and it was held that it might be ascertained by 
the journals and from other evidence which was intended. The 
Supreme Court of the United States in Blake v. National Banks, 
23 Wall. 307, resorted to the journals of congress for the interpre- 
tation of the Income Tax Act of July 14, 1870. The act as passed 
was contradictory and hard to understand, but the meaning be- 
came plain upon an examination of the history of the several 
amendments and of the action of the committee of conference. 
Words which in the act seemed to refer to one theory, were found 
by reference to the journals to have been intended to refer to 
another which was in harmony with the well known views of con- 
gress upon the subject, and the court held that the interpretation 
to be gathered from the journals should prevail. 

We cannot at this time make a thorough examination of*the 
question, but, having given the history of the legislation, we refer 
to these few authorities by way of suggesting further enquiry on 
the part of any persons who may be specially interested in the 
matter. ED. 





THE SCOTT MF'G CO. ». LOUIS A. SAYRE. 
(United States Circuit Court, District of New Jersey. Filed Aug. 3, 1885.) 


Patent for a Combination—Ice Creepers— All the parts of the complainant’s ice 









A patent for a combination is not necessarily 
invalidated by the fact that all the elements 
of it are old, but there must be a co-action 
among the parts to take the case out of the 
category of a mere assemblage or aggregation 
of parts. 





creeper are old and may be found in old 
patents, and there is no new or peculiar func- 
tion produced by the combination made by 
the complainant. The new arrangement is 
not an invention but a mere exhibition of 
mechanical skill, and is not patentable. 
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Nixon, J.: This suit is brought on Letters Patent No. 192,057, 
dated June 19, 1877, and issued to Charles P. Dewey and Robert 
P. Scott, for ‘‘ Improvement in Ice-creepers.’’ The complainant 
alleges the infringement of the first and third claims of the patent, 
bo-h of which are combination claims. The elements of the com- 
bination of the first are a calk plate, a rod or spindle, and adjust- 
able jaws. The third claim has the same elements, to which is to 
be added a locking device consisting of a spiral spring on the rod 
or bolt to hold the calk plate in position. 

I have no doubt that the mechanism of the ice creeper of the de- 
fendant infringes the patent of the complainant. There are some 
minor differences, but the constituents and the mode of operation 
of the two are substantially the same. Both are fastened to the 
heel of the shoe by a screw clamp. Both have the reversible calks, 
which, when adjusted for use, extend to a greater or less extent 
over the area of the under side of the heel; and when in their in- 
operative positions are turned or folded under the instep of the 
shoe. In each the calks move upon a rod extending across the 
shoe; the rod being provided with a thread and thumb and having 
clamps, one fixed and the other free upon the rod, the whole being 
rendered efficient by a locking device, which is a spring surround- 
ing the rod. The real question in the case, and the one princi- 
pally noticed at the final hearing, is whether the combinations of 
the patent are, in fact, patentable. 

There seems to be a growing sentiment amongst inventors that 
the Supreme Court, in its more recent decisions, has become—I 
will not say more exacting—but less liberal in its construction of 
patents for a combination. Such cases as The Pennsylvania R. R. 
Co. v. Locomotive Co., 110 U. 8. 491; Phillips v. Detroit, 111 U. 
8. 604; Tack Co. v. Five Rivers Man. Co., 109 U. 8. 117: Hollister 
v. The Benedict & B. Co., 113 U. 8S. 58; Thompson v. Boisselier, 
114 U. 8. 1, are quoted in support of this view. Whether true or 
not it is my duty to examine the present claims, in the light of 
these decisions, and to give them such interpretation and effect as 
the deliberate judgment of that court declares they are entitled to. 

Speaking generally, a person to obtain a valid patent must have 
invented or discovered some new and useful art, machine, manu- 
facture, or composition of matter, or some new and useful improve- 

‘ment thereof. Sec. 4886 Rev. Stat. It is not easy to obtain a sat- 

isfactory definition of a patent for a combination. It is not neces- 

sarily affected by the fact that all the elements forming it are old. 

They may be old and yet so arranged in combination that by their 

co-action a new and useful result may follow. But there must be 

co-action among them to take the case out of the category of a 

mere assemblage or aggregation of parts. In Reckendorfer v. 
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Faber, 92 U. 8. 347, the Supreme Court said: ‘‘The combination 
to be patentable must produce a different force or effect, or result 
in the combined forces or processes from that given by their sep- 
arate parts. There must be a new result by their union, if not so 
it is only an aggregation of separate elements.”’ 

In the later case of Pickering v. McCullough, 104 U. 8. 310, they 
took a step in advance, and held ‘‘ that ina patentable combination 
of old elements all the constituents must enter into it that each 
qualifies the other. * * * * It must form either a new ma- 
chine of a distinct character and function or produce a result due 
to the joint co-operative action of all the elements and which is not 
the mere adding together of separate contributions, otherwise it is 
only a mechanical juxtaposition, and not a vital union. 

Merwin in his valuable work on ‘‘The Patentability of Inven- 
tions,” in commenting on this last case, (p. 401) remarks that ‘‘it 
may be gathered from this, that in a patentable combination there 
must be a new inter-action of some sort between the several ele- 
ments. * * * * It is not sufficient that one element is ineffec- 
tive without the others ; that its function is useless except in com- 
bination with other functions; but the function of one must be 
moditied in some way by the function of another, so that the func- 
tion of one element is not the same in the combination, that it was 
in the place whence it was taken; a peculiar function must be de- 
veloped in the combination. This need not be true of every element 
in the combination ; but it must be true of one element or several 
elements ; and the virtue of this combination must inhere in this 
peculiarity of function developed by it.”’ 

I fear that the complainant’s patent cannot stand this test. It is 
clear that all the elements are old. The records of the patent 
office furnish a large number of patents for ice creepers of every 
style and variety. 

The state of the art shows that the patentee by searching amongst 
these, could have selected all the constituents of his combination. 
Without stopping to designate the particular patent from which 
the separate part or element is taken, I think he could have found 
everything embodied in his alleged invention or its mechanical 
equivalent, in the patent of Monnin, in 1858; of Krauser in 1863; 
of White in 1867; of Green in 1865; of Richardson and Morse in 
1866; of Farley in 1868; of Turney in 1871; of Earle in 1873; of 
Cone and Furniss in 1876; and in the defendant’s exhibit, No. 19, 
which reveals the mechanism of ice creepers sold in Cincinnati in 
the open market as early as 1869. 

As before stated a patent for a combination is not invalid be- 
cause all the parts are old. But merely assembling them together, 
or placing them in juxtaposition does not indicate invention. Some 
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developed. Unless this follows the new arrangement is the mere 


exhibition of mechanical skill. 


It appears to me that the difficulty 


about the complainant’s paten. as a combination is that none of the 
parts, shown in the construction, perform any different function 


than they had performed in other patents or combinations. 


For 


this reason I am constrained to hold that upon the evidence and 
the law, the case is with the defendant. 


The bill must be dismissed. 


THE UNITED STATES ». WOODWARD WARRICK, SURVIVING PARTNER, ETC. 
(United States Circuit Court, District of New Jersey. Filed Oct. 12, 1885.) 


Tax on Circulation—Reissued Motes are 
subject to the Tax.—Ina suit for taxes re- 
quired by Sec. 19 of the ‘‘Act to amend 
existing Customs and Internal Revenue laws 
and for other purposes” approved Feb. 8th, 
1875, (18 U.S. Statutes 311, Sup to Rev. 
Statutes, Vol. 1, page 133,) to be paid by 
every person, firm, association other than 
National banks, etc., and every corporation 
or state bank *‘on the amount of their own 
notes used for circulation and paid out by 
them,” it must be shown that the notes were 
paid out with the intent that they should be 
used for circulation, and evidence that they 
were used for circulation, and that they were 


It is not necessary in order to recover that 
an assessment of the taxes should have been 
made by the Commissioner of Internal Reve- 
nue. 

Notes for a less sum than one dollar are 
taxable as well as those for more than that 
amount. 

The whole amount of the notes paid out, 
without regard to the fact that the same 
notes are reissued after being taken up and 
paid, is liable tothe tax. Every issue of the 
notes, whether the original issue or a reissue, 
is a new issue thereof and becomes a part of 
the notes used for circulation, upon which 
the tax is payable. 








paid out with the knowledge that they would 
be so used is sufficient to establish the intent 
to pay them out for that purpose. 


BraDLey and McKENNAN, JJ.: A writ of error to the District 
Court has been brought by each party in this case. The plaintiff 
recovered a judgment for $463.31, but being dissatisfied with the 
smallness of the amount, brought its writ to procure a reversal on 
that ground. The defendant brought his writ for a reversal of the 
entire judgment. The action was brought by the United States, to 
recover taxes alleged to be due from the defendant and his former 
partner, constituting the firm of Warrick & Stanger, for using and 
paying out their notes as currency. 

The tax was claimed under and by virtue of the 19th section of 
the act entitled ‘‘An act to amend existing customs and internal 
revenue laws, and for other purposes,’’ approved February 8th,: 
1875, (18 Statutes, 311), which section is as follows: ‘‘ That every 
person, firm, association other than National bank associations, 
and every corporation state bank, or state banking association, 
shall pay a tax of ten per centum on the amount of their own 
notes used for circulation and paid out by them.” 












~~ =. l( 


eo we _ 


COO - © rs ct 


a 








UNITED STATES v. WARRICK. 335 


Warrick and Stanger were glass manufacturers at Glassboro, 
Gloucester Co., New Jersey, and in 1877, and subsequent years 
issued their notes in various amounts from five cents to five dollars 
each, in payment of wages due to their hands, which notes were in 
the following form : 

GLASSBORO, June 18, 1876. 


Five years after date we promise to pay the bearer at our store in Glass- 
Registered, boro, Gloucester County, N. J., 


Warrick and FIVE CENTS, 
Stanger, June 18, 


1876, Glassboro, in lawful money of the United States, for value received. This promis- 


N. J. sory note will be taken by us, at or before its maturity, for the amount 
named herein, in payment of any debts due us. 
No. (Signed) Warrick & STANGER. 





The notes were in printed form except the date, number and sig- 
nature, were on bank paper, and had tlie appearance of notes 
intenaed for circulation from hand to hand. They were issued to 
the amount of $3,561.75 in various denominations, and when re- 
deemed were continually reissued, until the amount paid out from 
November, 1877, to March, 1880, reached the sum of $67,474.51. 
The average amount outstanding at any one time was about $2,300. 
Evidence was given tending to show that these notes circulated in 
the community as money, being used not only in purchasing goods 
at the store of Warrick and Stanger, but in transactions and deal- 
ings between other persons. The court below left it to the jury to 
determine whether the notes were in fact used for circulation as 
money in the community, and whether the defendants, in paying 
them out, knew that they would be so used. Amongst other things 
the judge in his charge used the following language : 

‘*‘We cannot properly affirm that the true nature of the issue can 
only be determined by considering what was said by the maker 
when they were paid out. We must take notice how they wefe 
used by the workman and the community with the knowledge of 
the defendant. We must ask were they in fact used for circula- 
tion, and did the defendant know when he paid them out that they 
would be thus used? If he did, does not the law necessarily infer 
that he intended them to be thus used when he paid them? That 
is for the jury to say.”’ 

The defendants’ counsel contended, and asked the judge to 
charge, that in order to render the defendants liable to the tax, it 
should be shown that they intended to put the notes in circulation 
as money, and paid them out for that purpose; and that their 
declarations when they paid out the notes were the proper and only 
evidences of their intention. The judge charged that it must 
be shown that it was one of the purposes of the defendants, 
in paying out the notes to: put them in circulation, and he told 
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the jury that in order to render a verdict for the plaintiff, 
they must be satisfied that the notes were paid out with the 
intent that they should be used for circulation; but declined 
to charge that the declarations of the defendants were the 
only evidence of such intention. As already shown, he charged 
that paying out the notes knowing that they would be used and 
circulated as money was evidence from which the jury might infer 
the intention to pay them out for that purpose. Wedo not well 
see how the defendants could have reasonably asked a more 
favorable charge. Other specific charges on this branch of the case 
were requested, but it is not necessary to enumerate them. We 
are satisfied from the general character of the evidence, and from 
the form and appearance of the notes that it was fairly left to the 
jury to determine whether the notes were used for circulation as 
money, and whether the defendant and his partner issued them for 
that purpose. 

Another point taken by the defendants was, that no recovery 
could be had in the action without an assessment of the taxes by 
the Commissioner of Internal Revenue. The judge declined so to 
charge, and under the ruling of the Supreme Court in Savings Bank 
v. U. 8., 19 Wall. 227, we suppose the judge was right. 

Another point was that notes under the amount of one dollar 
were not taxable under the law. But we see nothing in the lan- 
guage of the act to lay a foundation for any such distinction. The 
suggestion that the United States, or the Natlonal Banks, issued 
no currency under that amount to which the notes of the defend- 
ants could come in competition, has very little pertinency-in view 
of the clear terms of the act, and the suggestion may be met, if 
necessary to meet it, by the counter suggestion that the Govern- 
ment does issue specie currency of various denominations less than 
one dollar, 

As to the amount of the tax (supposing a tax to be due) the plain- 
tiff contended that it was tep per cent. of the whole amount of 
notes paid out by the defendant and his partner, without regard to 
the fact that the same notes were re-issued after being taken up 
and paid; whilst the defendant contended that the amount of tax 
was only ten per cent. of the notes that were executed and used, 
no matter how often they may have been paidout. If the plaintiff 
was right, the whole amount of notes paid out was $68,474.51 and 
the tax amounted to $6,747.45. If the defendant was right, the 
amount of notes executed and used was only $3,561.72, and the tax 
amounted to only $356.17. The judge charged the jury in accord- 
ance with the views of the defendant, and a verdict was rendered 
for the latter sum with interest. It is for this portion of the charge 
that the plaintiff has brought its writ of error. We have carefully 
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examined the language of the Act, and feel compelled to say that 
on this point we think the court below erred. We think that every 
issue of the notes, whether the original issue, or a re issue, was a 
new issue thereof, and became a part of ‘tthe amount of their own 
notes used for circulation,’ by the defendants. If instead of using 
old notes, already redeemed, the defendants had issued new ones, 
there can be no doubt that they would have been taxable. But 
how could it differ in the principle or reason of the thing, whether 
they used old notes or new ones. <A note redeemed ceases to be a 
note; it is of no more validity than a blank piece of paper; if it 
be re-issued, it becomes a new note to all intents and purposes. 
Other points were taken which we do not think it necessary to ex- 
amine in detail. 

After a careful examination of the whole record, we think that 
none of the defendant’s assignments of error are tenable; but that 
the plaintiffs assignment is well taken and that, for this cause, the 
judgment must be reversed and a new trial awarded. 


ELIZA HOWELL, ET ALS. v. FLOYD W. TOMKINS, EXR., &c., ET AL. 
(In Chancery of New Jersey.) 


Devise—Construction—Trust.—{f there can defeat his right of election to have the 








is any active duty imposed upon a devisee of 
a legal estate in carrying out the purposes of 
a devisee in favor of the cestui gue use which 
requires him to be vested with the legal es- 
tate, it becomes a trust for the one in whose 
favor it is made and the legal seisin remains 
in the trustee. The statute of uses does 
not vest the estate in the beneficiary. It 
cannot be held that the person to whom land 
has been devised in trust for the benefit of 


land sold or take the rents or profits, because 
the doctrine of equitable conversion cannot 
be applied in the case. 

The beneficial legatee has the right of 
election to take the land instead of the 
money arising from the sale. 

The fact that the legatee is a married wo- 
man does not defeat her right of election in 
a court of equity. 

The device in this case construed. 





another with a power of sale for his benefit 


On bill for injunction and the construction of a will. 

Mr. John W. Taylor for complainant. 

Mr. Robt. McCarter for defendants. 

Birp, V. C., filed the following conclusions, which will not appear 
in the Equity Reports: James Tomkins died leaving awill. He 
gave to his grandson, J. 8. Howell, his farm lying in the county of 
Morris, his horses, cattle and farming utensils ; on condition that 
he should secure and provide a comfortable maintenance and sup- 
port to Eliza, the daughter of the testator and mother of James, 
and to Sarah the grand-daughter of the testator and a sister of 
James. He also gave to James all the furniture in his house on 
said farm ‘‘to him and his heirs for ever.’ * * * ‘*WhichT 
give and bequeath to him, my said grandson, in trust for the use of 
his mother during her lifetime and to his sister Sarah Jane Howell 
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during her minority.”” He also gave him a bond and mortgage for 
$1,300, directing the interest to be appropriated for the use and 
support of his said daughter and grand daughter. He then says: . 
‘‘And when my grandson James 8S. Howell shall arrive at the full 
age of twenty-one years he shall have full power and authority to 
sell and dispose of any or all of the above named real and personal 
estate devised and bequeathed to him or any part or parcel thereof 
by and with the consent of his mother Eliza Howell. And in case 
my said grandson, James 8. Howell, shall not survive his mother 
Eliza Howell, then I do order that the aforesaid severally named 
bequests to the said James S Howell shall revert back to my son 
Floyd W. Tomkins to be held in trust by him in all respects in the 
same manner and in the same use as was intended the same should 
have been done by James S. Howell; to wit, for the use and sup- 
port of my said daughter Eliza, and Sarah Jane her daughter and 
to her heirs after her. But if the said Sarah Jane die before she 
arrives at the age of maturity, and without issue then it is my will 
and I do order that the said legacies in trust be equally divided be- 
tween the surviving children of my son Floyd W. Tomkins share 
and share alike.’””’ He named Floyd W. Tomkins sole executor. 
The will bore date March 31st, 1855. February 14th, 1859, he made 
a codicil in which he revoked the provision requiring the consent 
of his mother to the sale of the real and personal estate, and said, 
‘‘And do hereby order and direct the same to besold by and with 
the consent of my executors if they think proper.’’ And conclud- 
ed the codicil thus: ‘‘Lastly, and whereas my grandchild, James 8. 
Howell has arrived at full age, since my making my last- will and 
testament, I hereby constitute and appoint the said James S. 
Howell, co-executor, jointly and together with my son Floyd W. 
Tomkins as named in my last will and testament.”’ 

James S. Howell died in April, 1866. The said Sarah Jane has 
arrived at the age of maturity, has been married eleven years and 
has two children. The said Eliza, since the death of her husband, 
has occupied the said farm and enjoyed the rents and profits and 
desires so to do during her natural life. Both Eliza and Sarah 
Jane, the mother and daughter, claim to be the beneficial owners 
of the rents and profits of said farm, and consequently of the right 
to the possession thereof during the lifetime of the said Eliza; and 
‘the said Sarah Jane claims that having arrived at the age of matu- 
rity under the law, the fee of the said farm is vested in her abso- 
lutely, and that if this be not so in strict law, they have the right of 
election, and in the exercise of that right to continue to take the 
rents and profits, or to take the land absolutely, discharged of the 
trust named in the will. Such right they claimed to have exercised 
and insist that this court shall declare and give effect to that right 
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by decreeing that they are entitled to the rents and profits, not only 
during the lifetime of Eliza, but to the actual possession and con- 
crol of the said farm without the interference of the said executor, 
and at the death of the said Eliza the said Sarah Jane, her heirs 
and assigns will be entitled to the fee. 

The determination of this question has been precipitated by the 
desire of the executor to sell the farm, to voeee which a prelim- 
inary injunction was granted. 

Should this injunction be made iinaeual’ ? The bill might have 
been so framed as to have obtained the aid of the court, in prevent- 
ing a sale, upon the ground that it would be more beneficial to the 
cestui que trustents, to possess and enjoy the farm and the rents 
and profits than to receive the interest of the consideration money 
in case of the sale. But the bill is not so framed. Its construction 
is such as to go to the root of the matter and to warrant the court in 
putting such an interpretation upon the will as will determine the 
rights of the parties thereunder. With this in view the question 
arising was discussed before me. 

The defendant insists that the title is vested in Floyd W. Tom- 
kins, and that he is entitled to the wholeestate, subject only to the 
trusts imposed during the lifetime of said Eliza and Sarah Jane. 
This I think is a forced construction and not in accordance with 
the meaning of the testator. It seems to me that, in oneevent, that 
is, the death of Sarah Jane before maturity and without issne, the 
said estate passed not to Floyd W. Lomkins but to his children ; 
but in the event of Sarah Jane arriving at the age of maturity, or 
having issue before her death, she was entitled to the whole estate 
after the death of her mother. And this clause, it seems to me, 
justifies such Gonstruction, viz: ‘‘And in case my said grandson 
James S. Howell shall not survive his mother, Eliza Howell, then 
I do order that the aforesaid severally named bequests to the said 
James Howell, shall revert back to my son Floyd W. Tomkins, to 
be held in trust by him to be appropriated in all respects, in the 
same manner and for thesame use, as was intended the same should 
have been done by James S. Howell; to wit, for the use and sup- 
port of my said daughter Eliza, and Sarah Jane, her daughter, and 
to her heirs after her. But if Sarah Jane dies before she arrives to 
the age of maturity, and without issue, then it is my will, and Ido 
order that the said legacies in trust be equally divided between the 
surviving children of my son Floyd W. Tomkins, share and share 
alike.’ Ican only read this as saying that in case James 8S. How- 
ell did not survive his mother, then the testator gave and devised 
the said farm to his son Floyd W. Tomkins, to be held in trust for 
Elizaand Sarah Jane during the lifetime of Eliza, and after the 
death of Eliza for Sarah Jane absolutely, in case she arrived at the 
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age of maturity. Certain it is, that in case Sarah Jane should have 
died before arriving at that age, the whole estate was given abso- 
lutely tu the surviving children of the testator’s son F. W. It was 
absolutely given ; there was nothing left of it to be disposed of, 
nothing for the executor or trustee as such, and nothing for the 
son F. W. These are the last expressions of the testator upon 
the subject ; and they are clear and distinct and, though not in all 
respects technical, seem to convey an unmistakeable intent. 

But it is said that the fee did not and can not pass under this 
will except by the act and co-operation of the executor to whom 
the fee is devised, with the power and authority to appropriate the 
rents and profits to the use of Eliza and Sarah Jane. It is insisted 
that the application of the doctrine arising under the Statute of 
Uses cannot be called in to aid the complainants. Speaking with ref- 
erence to the general principles this is true. If there is any active 
duty imposed upon the devisee of the legal estate in carrying out 
the purposes of the devise in favor of the cestwi gue use, which re- 
quires him to be vested with the legal estate, it becomesa trust to 
her and the cestwi que use is, in modern language, a cestui que 
trust, the legal seizen and the estate vesting in the trustee. 2 Wash. 
on Real Prop. 434; 2 Jar. on Wills 148. Whether the present 
case is within this rule or not, I need not now determine. It being 
a devise and not a conveyance by deed does not prevent the opera- 
tion of the statute. 2 Wash. on Real Prop. 433; 1 Green. Cruise. 
336; Hance v. West et al., 3 Vr. 233. But to proceed to more cer- 
tain ground : 

It is also insisted that the title isso placed by the peculiar phrase- 
ology of the will, as to bar the complainants from every right un- 
der the doctrine of election. In other words it is said that the com- 
plainants have no such interest in this land under the will as enti- 
tles them to say they will take the land itself out of which the pro- 
posed legacies are to be raised by sale, rather than the 
legacies themselves. Since I have concluded that the whole 
estate or interest in the land passes to Sarah Jane after her mother’s 
death, it is not necessary for me to decide the interesting question 
whether the complainants could elect to take the land during their 
lives and so resist effectually a sale or not during that period. Can 
the complainants take the land and so prevent the executor from 
selling it at any time, is, I thing the question in this case. 

In my judgment this question should be answered in the affirm- 
ative. The right to elect, when a proper case arises, is not ques- 
tioned. Fletcher v. Ashburner, 1 Lead. Cases Equity ; Fluke v. 
Ex’rs of Fluke, 1 C. E. G. 480; Current v. Current, 3 Stock. 192, 2 
2 Stock. 377; Craig v. Leslie, 3 Wheat. 587. But it is virtually 
claimed that the right of election, in all cases, springs from the 
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doctrine of equitable conversion, and that there can be no election 
here, because there has been no equitable conversion. This conten- 
tion is made upon what seemsto be well settled, that there is no equi- 
table conversion in such cases, unless the order of direction to sell 
and thereby convert be inoperative, or out and out, which has not 
been done by the testator in this instance, he only having ordered 
the sale to be made by and with the consent of the executors, ‘‘if 
they think proper.”’ 

I recognize this doctrine in all its length and breadth. The heir 
at law can claim its protection. A devisee would perhaps enjoy 
the benefit of it over and above a legatee. But I can find no case 
in which the court has allowed the person to whom the land has 
been devised in trust for the use and benefit of others, with a 
power of sale for their benefit, to defeat the right of election be- 
cause the doctrine of equitable conversion could not be applied. It 
would be a strange doctrine to hold, in such case, that the legatee 
could not take the land. If such be the law then in every case 
like the present the trustee can defeat the plainest intentions of 
the testator.. This case affords an apt illustration of the severity, 
if not absolutely of the rule sought to be applied. For example, 
had Sarah Jane died before reaching the age of maturity or with- 
out issue, this trustee could have prevented a distribution of the 
estate amongst his own children by saying that they were only en- 
titled to the proceeds of sale, and that there could be no sale un- 
less he saw fit to make it and that he did not see fit to make it. 

But the executor sees fit to sell. He sees fit to convert. Now, 
therefore, if he be allowed to sell and to convert who is entitled to 
the proceeds? Eliza and Sarah Jane are entitled during the life of 
Eliza and Sarah Jane to the fund upon the death of Eliza. It seems 
clear to me that in such case the rule which allows a legatee to 
take the land instead of the money arising from the sale applies. 
It is said that since the legatee, if she desires the land, can take 
the money and buy the land, the courts will not oblige her to pur- 
sue that useless and expensive form but will give her the land at 
once. This I think is a most reasonable and commendable rule. 
I conclude that it should be applied to this case. 

Again it is urged by way of objection that the legatee is a mar- 
ried woman and cannot elect. I cannot understand why she can- 
not accept what the testator gives; but if she be under any such 
disability, in my judgment a court of equity can, when called up- 
on, give the necessary aid and protect her interests. 

I think the complainants are entitled co the relief age for by 
their bill, and will so advise. 











Bill of Interpleader.—Where a contro- 
versy as to one share of an estate cannot af- 
fect the rights of owners o! other shares a 
bill of interpleader, which goes to the whole 
fund and involves all the parties, will be dis- 
missed on motion of those whose shares are 
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WILLIAM H, VARRIAN v. CAROLINE BERRIEN, ET ALS. 


(Court of Chancery of New Jersey. May Term, 1885.) 





In a bill of interpleader, the 
claims should be specifically set forth with 
respect to the character in which the parties 
claim so that the claims may appear to be of 
the same nature and character and the fit 
subject of a bill of interpleader. 


not affected. 










Bill of interpleader. On motion to dismiss the bill. 

Mr. A. 8. Appleget for the motion. 

Mr. C. T. Cowenhoven, contra. 

THE CHANCELLOR: The complainant by the bill states that a 
mortgage was given upon certain land to secure the payment of 
$3,301 and interest, to Eliza Pullen, widow, and William A. Pullen, 
Catharine A. Applegate, Caroline Berrien, Emma Rogers and Geo. 
E. Pullen ; the interest to Eliza Pullen for life and the principal at 
her death to be equally divided among the others; that he pur- 
chased the land subject to the mortgage and assumed the payment 
thereof ; that Eliza Pullen to whom the interest was payable for 
life and on whose death the principal was payable to the others, is 
dead and that he is ready to pay the principal but cannot safely do 
so because of conflicting claims to the money ; that Catharine A. 
Applegate and her husband are dead ; that she left children who 
claim her share, and that the defendant John Berrien pretends to 
be her administrator, and has notified the complainant not to pay 
the money due on the mortgage to anyone, and that he, Berrien, 
claims an interest in the share to which Mrs. Applegate would be 
entitled if she were now living. Not only are Berrien and the chil- 
dren of Mrs. Applegate parties to the bill, but the other persons 
who are entitled to shares of the fund, William A. Pullen, Caro- 
line Berrien, Emma Rogers and George E. Pullen are made parties 
also. And the complainant asks leave to pay into court not mere- 
ly the share of Mrs. Applegate, but the whule fund ; and he prays, 
not that Berrien and Mrs. Applegate’s children may interplead as 
to share, but that the defendants may interplead as to the whole 
fund. William A. Pullen, Caroline Berrien, Emma Rogers, and 
George E. Pullen now move to dismiss the bill. It is clear that it 
has no equity as to them. The controversy as to Mrs. Applegate’s 
share cannot justly affect any interest of theirs in the fund. They 
have no interest whatever in that dispute nor have they any in the 
subject of it. They make no claim to that share and the complain- 
ant might safely pay their shares over to them. The bill states in- 
deed that Berrien has notified the complainant in writing not to 
pay the money due on the mortgage to anyone ; but it also states 
that his claim is confined to Mrs. Applegate’s share and that the 
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opposing claim is that of her children tothat share. According to 
the bill, there is no controversy as to the other shares. Nor is the 
alleged claim of Berrien so stated as to warrant a decree of inter- 
pleader. The bill states that he claims to be the administrator of 
Mrs. Applegate and also that he claims an interest in her share, but 
it does not state what that interest is nor how it was obtained, 
whether by assignment or how otherwise. But it does state that 
he claims the share is due to him personally and that it is also due 
to him personally and that it is also due to him as administrator of 
Mrs. Applegate. According to that statement, the share might 
safely be paid over to him as administrator. In a bill of interplead- 
er the claims should be specifically set forth so that they may appear 
to be of the same nature and character and the fit subject of a bill of 
interpleader. Sto. Eq. Pl. Sec. 293; Mohawk &c. R. R. Co. v. 
Clate, 4 Pai. 384. The bill will be dismissed. 


THE POINT PLEASANT LAND CO. v. ALBERTUS B, CRANMER. 
(Court of Chancery, May Term, 188s.) 


Dedication of Streets.— Right of Pub- stages and wagons as a common carrier of 
lic to use streets laid out on a map.— The passengers over the streets. He/d that, hav- 
complainant being the owner of a tract of ing dedicated the streets, the owner cannot 
land, laid it out in streets and lots upona _ restrain the public from using them. The 
map, and filed the map in the clerk's office. public, and not only the lot owners, have 
He sold lots and describes them as bounded acquired the right to use them. The right 
on the streets. He made roadways at his of the public to use the streets is essential to 
own expense, and now he seeks to restrain the easement acquired by the lot owners. 
the defendant by injunction from driving 

Bill for injunction. On order to show cause why an injunction 
should not be issued according to the prayer of the bill. 

Mr. J. H. Backes for the complainant. 

Mr. Schwarz and Mr. C. Haight for defendants. 

THE CHANCELLOR: The bill is filed for an injunction to restrain 
the defendants from driving stages, omnibuses, carriages, etc., as 
common carriers of passengers, over the streets, roads and avenues 
(except one called Bay or Squan avenue) laid down on a map of 
land of the complainant. It states that in 1868, the complainant 
being the owner of the tract whereon the streets, etc., in question 
are, laid it out in building lots and streets and avenues upon a.map, 
and filed the map in the clerk’s office of Ocean county, where the 
property is situated ; that since the filing of the map the complain 
ant sold and conveyed to various parties some of the lots, and that 
in the conveyances the lots have been described by referring to 
the map; that the complainant has, since the filing of the map, 
spent at least $15,000 in making proper roadways for travel over 
the streets, roads and. avenues laid down on the map, and annually 
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expends large sums in repairing and keeping in order those 
roadways ; and that the defendants break up and destroy them by 
driving over them in prosecuting their business of common carri- 
ers in conveying passengers for hire in their vehicles to and from 
the railroad depot at Point Pleasant.. The bill further states that 
the township authorities have not accepted any of the streets, 
roads or avenues, except Bay or Squan avenue. It claims that the 
roads, streets and avenues in question, not having been accepted 
by the township, are still the private property of the complainant 
and under its control, and in no sense public; and that they are 
kept up and repaired only asa means of ingress and egress for the 
persons who reside upon the tract, and for their convenience and 
accommodation, and to attract purchasers to and encourage the 
purchase and improvement of the lots adjoining and along the 
lines thereof. 

The question to be decided is whether the complainant by the 
bill shows a right to the interdict of this court restraining the 
public from the use of those streets, roads and avenues. The in- 
jury complained of is merely the grdinary use thereof in the ordi- 
nary way by driving vehicles over them. The complainant has 
not established at law the right which it claims. Ifthe owner ofa 
tract of land lays it out in lo:s and streets by a map publicly ex- 
hibited or filed in the proper public office, and sells lots laid out on 
such map by a reference thereto, he thereby dedicates the streets 
on the map to the public. Angell on Highways, paragraph 149 ; 
Clark v. City of Elizabeth, 11 Vroom 172. And where the inten- 
tion to dedicate is manifest, the dedication, so far as the owner is 
concerned, is complete without any acceptance by the, public au- 
thorities, or any public user. Trustees, etc., v. City of Hoboken, 
4 Vroom 13; Hoboken Land and Improvement Co. v. Mayor, etc., 
of Hoboken, 7 Vroom 540; Wood v. Hurd, 5 Vroom 89. Where 
the dedication is complete it follows of course that the public have 
the right to use the streets. Wood v. Hurd, wbi supra. The dedi- 
cation is to the public use. In the case in hand the dedication 
was complete and unqualified. The bill states not only that the 
complainant made and filed the map and sola and conveyed the 
lots by reference to it and made the roadways, but it states also 
that the complainant cannot shut up the streets, roads and avenues 
in question, because of the easement of the lot owners thereon. 
Without regard to other considerations, the fact that the easement 
which it is admitted the lot owners have in the streets, roads and 
avenues, obviously cannot be enjoyed unless those streets, etc., are 
open to the public, is of itself alone abundantly sufficient to induce 
the court to deny this application. The injunction will be denied 
with costs. 
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HENRY v. GILLILAND. 


(Supreme Court, Indiana. Filed October 6, 1885.) 


Promissory Note—Auswer—Failure of 
Consideration—Estoppel.—In a suit on a 
promissory note, not commercial paper, by 
an assignee, who received it before maturity, 
an answer that the consideration of the note 
was part of the purchase price of real estate 
conveyed by deed with full convenants of 
warranty; that at the time of conveyance the 
land was incumbered by the Jien of a judg- 
ment against the payee; that in order to pro 
tect his title the defendant had to buy in the 
land at a sheriff’s sale, made under an execu- 
tion on such judgment against the payee ; 


When the holder of a promissory note 
gratuitously permits it to run some time after 
maturity, without attempting to collect it, 
and then agrees with the maker ‘‘to wait” 
until the maker can collect money to satisfy 
it, but does not receive any consideration 
therefor, and does not change his position in 
any way, the maker is not thereby estopped 
from setting up any defense then existing or 
thereafter arising. 

An agreement to forbear suit, not good 
because for no definite time and for no valid 
consideration, is not binding on one in whose 


favor it is made, merely because it is fully 


and that the payee was insolvent—is good on 
complied with by the party making it. 


demurrer. 


Appeal from Montgomery Circuit Court. 

Messrs. Thomson & Ristine for appellant. 

Mr. M. W. Bruner for appellee. 

MircHELL, C. J.: This suit was brought by Gilliland against 
Henry, to recover the amount remaining due on a promissory note 
executed by Henry to one Coons, and by him assigned to the plain- 
tiff before maturity., The note was not commercial paper. The 
defendant answered specially that the consideration of the note 


was part of the purchase price of certain real estate conveyed to 
him by the payee, by deed containing full covenants of warranty; 
that as the time of the conveyance the land was incumbered by the 
lien of a judgment in favor of Burbridge against Coons, and that 
in order to protect his title he had been compelled to buy in the 
land at a sheriff’s sale, made in virtue of an execution against 
Coons issued on the judgment mentioned, and that Coons was 


insolvent. To this answer the plaintiff replied that the note was 
assigned to him before maturity, and that he had no notice of the 
alleged defense; that, after he took the assignment the defendant 
made two payments on the note, and at the date of the last, March 
13, 1878, had requested the plaintiff to give him more time, prom- 
ising that if more time was given he would pay the balance as soon 
as he could collect certain debts due him. It is averred that, in 
pursuance of this request and promise, the plaintiff ‘‘did agree to 
forbear to bring suit on said note, and agreed to wait on defendant, 
and did wait on defendant, until the first day of August, 1878, at 
about which time defendant informed plaintiff that he would not 
pay said note, as he had acquired a good defense to the same.” It 
is further averred that at the time of this promise the defendant 
had no defense to the note, not having then paid off the incum- 
brance on the land, and that the agreement mentioned was the sole 
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consideration for the plaintiff’s forbearance. Demurrers were 
overruled to the answer and reply respectively, and, npon a special 
finding of facts, the court stated conclusions of law sustaining a 
recovery of the balance of principal and interest due on the note. 

The facts found are substantially as set up in the pleadings. By 
proper assignment of error and cross-error, the rulings of the court 
on the demurrers to the answer and reply, and the conclusions of 
law upon the facts found, are challenged. 

The objections urged against the answer are that it does not 
appear from its averments whether the execution which was issued 
on the judgment against Coons was an execution against his person 
or his property, and that the amount of the judgment constituting 
the incumbrance is not set out. Neither of these objections are, in 
our opinion, tenable. It is averred that the sheriff levied on the 
defendant’s land to satisfy an execution in favor of Burbridge: 
that the execution was issued on a judgment against Coons, which 
constituted a lien on the land at the time the defendant made the 
purchase; and that he was compelled to buy it in, to protect his 
title. From these averments the presumption is irresistible that 
the execution on which the land was sold was against the property, 
and not against the person, of Coons. It is true, as contended, 
that the amount of the judgment is left blank, and while this may 
have been good ground for a motion to make the answer more 
specific, it was not ground for demurrer. Besides, it is averred in 
the answer that the amount which the defendant was compelled to 
pay in order to remove the incumbrance was more than the balance 
due on the note. : 

The reply presents a question of more difficulty. The note fell 
due January 10, 1877. It was assigned, as appears from a copy 
filed with the complaint, February 3, 1876; the assignment being 
coupled with an agreement that the assignor would ‘‘stand good 
until the same is paid.’’ The plaintiff had, so far as appears, 
gratuitously permitted the note to run until March 13, 1878. At 
that time a payment was made, and the alleged agreement was 
entered into ‘‘to wait’’ until the defendant could collect money due 
him with which to discharge the balance. It does not appear that 
the holder was about to take any measures to collect the note, or 
that he changed his situation or plans in any respect, on account of 
the alleged agreement. He was not put in any different attitude 
in respect of the liability of the assignor, who, under the terms of 
the contract of assignment, remained holder until the note was 
paid, nor does it appear that either he or the maker of the note 
had at that time any actual notice of the incumbrance then exist- 
ing against his land, or that there was any intention to waive any 
defense then existing, or which might afterwards arise, to the note. 

















HENRY v. GILLILAND. 347 


It is clear that the facts averred did not constitute an estoppel. 
Ray v. McMurtry, 20 Ind. 307. The agreement to wait was for no 
definite time, was vague and uncertain in every aspect, and pre- 
sented no obstacle whatever to the plaintiff's right to proceed at 
once to the enforcement of the note. It is contended, however, 
that an agreement to forbear suit, although for no definite or cer- 
tain time, is binding on the person in whose favor it is made, after 
it has been complied with by the other, and that the agreement set 
up in the reply constituted a new consideration sufficient to warrant 
the enforcement of the note, notwithstanding the facts averred in 
the answer. In this connection Jaqua v. Montgomery, 33 Ind. 36, 
and Doherty v. Bell, 55 Ind. 205, are relied on. The cases cited do 
not sustain the proposition to the extent contended for. While 
bearing some analogy to the case in hand, in both there was an 
agreement for the extension for a fixed time, and each contains 
other elements conspicuously absent in this. The decision in the. 
case first cited was made to depend upon the consideration that, by 
force of the agreement to forbear, the holder of the note had sur- 
rendered or waived his right to proceed against the maker until 
the expiration of the time agreed upon, and had probably lost his 
remedy entirely against the assignor, and this was held by a divided 
court to be the surrender of such a right as constituted a sufficient 
consideration for the agreement to pay the note. 

We concur with the view maintained in the prevailing opinion 
in that case solely on the ground that the agreement was for a defi- 
nite time, and was fully executed. We are not, however, disposed 
to extend the doctrine of that case so as to embrace an agreement 
so vague and indefinite as that here involved, especially where no 
apparent loss has resulted. Having gratuitously permitted the 
note to run for a period of fourteen months after it fell due without 
any agreement, we are disposed to regard the indulgence extended 
after the alleged agreement as proceeding from the same motive 
that induced the previous lenity, and to attach to it the same con- 
sequences. It cannot be said that there was any contract which 
either required or induced an extension of time for any period. 
The agreement set up is a mere nudwm pactum, which bound no 
one to any thing, and it must be presumed both parties so regarded 
it. To defeat the right to a clear defense to a note, not payable in 
bank, in the hands of an assignee, on the ground of a subsequent 
contract to pay in consideration of an extension of time, in analogy 
to all the rulings of this court, we think it is incumbent on the 
plaintiff to show a contract of extension for a definite time, founded 
upon a valid consideration. As was said by Niblack, J., in the 
case of Holms v. Boyd, 90 Ind. 332: ‘A contract for forbearance 
in suing upon a promissory note, or other similar instrument in 
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writing, after it has become a binding obligation upon the makers, 
must be upon some new consideration. This rule applies not only 
to cases in which the rights of sureties are affected, but extends to 
all contracts of that character. A distinct and adequate considera- 
tion is an essential requisite in all contracts of forbearance to sue.”’ 
It cannot be said that a contract. under which the holder of a note 
agrees to nothing more than to ‘‘wait,’’ without specifying any 
time or other consideration, and which leaves him as free to act 
after as before it was made, is founded on a distinct and adequate 
consideration. By the terms of the contract the plaintiff surrend- 
ered nothing of value to him, nor did the defendant thereby obtain 
any advantage. If the time was extended, the extension cannot 
be referred to the contract. There is no doubt that a promise, 
which is void at its inception for want of mutuality, may be en- 
forced after full performance by one party. But the performance 
must involve the doing of some act beneficial to the one or injuri- 
ous to the other, and the thing done must be clearly referable to 
the contract, and must appear to have been done under it. Wil- 
letts v. Sun Ins. Co., 45 N. Y. 45. The rule is settled in this state 
that an agreement for extension of time, in order to be binding and 
constitute a valid consideration for a promise, must be for a time 
certain. Prather v. Young, 67 Ind. 480; Starret v. Burkhalter, 70 
Ind. 285; Abel v. Alexander, 45 Ind. 523. There is nothing in 
Doherty v. Bell, supra, in conflict with what is here decided. 
That case decides nothing more than that the maker of a note may, 
in consideration of an agreement for extension for a definite time, 
waive objections to the manner of its execution. St. John v. Hen- 
drickson, 81 Ind. 350. 

The demurrer to the reply should have been sustained; and for 
the error in overruling it the judgment is reversed, with costs. 


LORENZO PHELPS v. JAMES SULLIVAN. 
(Massachusetts Supreme Court. Opinion filed June, 1885.) 


Deed—Parol Authority—A deed signed the same, is valid where there are no sus- 
and sealed in blank, with parol authority to picious circumstances to put the grantee on 
write in the name of the grantee and deliver inquiry. 


This was a writ of entry to foreclose a mortgage. The demand- 
ant, at the trial, claimed undera mortgage purporting to have been 
given by James Sullivan to Nathan P. Pratt, which mortgage the 
tenant alleged that James Sullivan never gave. The demandant 
introduced said mortgage, also an assignment of the same from 
said Nathan P. Pratt to Charles H. Simonds, under whom the de- 
mandant claimed title. 








~  ) a = = 


orm + YH Or o™ 


, 


ww wPmmews ww & 


_ 


vw, or wa fF FG 











PHELPS v. SULLIVAN. 349 


Justice Rockwell ruled that the demandant could not maintain 
his action, and ordered a judgment for the tenant, to which ruling 
the demandant took exceptions. The material facts appear in the 
opinion. 

Mr. George H. Stevens for the demandant. 

Mr. Solon Bancroft for the tenant. 

Morton, J.: The demandant claims under a mortgage from one 
Sullivan to Nathan P. Pratt, under an assignment thereof by said 
Pratt. It appeared at the trial that said Pratt executed and ac- 
knowledged the assignment in blank, and orally authorized his’ 
son, when he could find a person to purchase the mortgage, to 
write in the name of such person as the grantee, and to deliver the 
assignment. The son negotiated the mortgage to one Simonds ; 
he filed in his name as grantee, and then delivered to him the as- 
signment. He afterwards reported what he had done to Nathan 
P. Pratt, who replied, ‘‘It is all right.’’ The only question pre- 
sented by the bill of exceptions is, whether upon these facts there 
was a valid assignment to Simonds. 

The tenant contends that the assignment was invalid, relying 
upon the rule of the common law, that an authority to execute a 
deed or other specialty must be under seal. But we do not think 
the case is governed by this rule. When a deed purports to be 
executed by an agent, or when the person with whom an agent is 
dealing knows that he is acting as agent, it may be that such per- 
son must see to it, at his own peril, that the agent has legal au- 
thority. But in this case the assignment did not disclose, and 
Simonds did not know that the son was acting as agent in any re- 
spect, except to deliver the assignment. It is settled that an au- 
thority to deliver a deed or other specialty may be by parol. Park- 
er v. Hill, 8 Met. 447. 

A deed takes effect from its delivery; and it may well be held, 
that the authority to deliver the deed, which may be oral, is an 
authority to deliver the deed in the condition in which it is 
when delivered, if there are no circumstances of suspicion to put 
the grantee upon inquiry. When a grantor signs and seals a deed, 
leaving unfilled blanks, and gives it to an agent with authority 
to fill the blank and deliver it, if the agent fills the blanks as au- 
thorized, and delivers it to an innocent grantee without knowledge, 
we think that the grantor is estopped to deny that the deed as de- 
livered was his deed. Otherwise he may, by his voluntary act, 
enable his agent to commit a fraud upon an innocent party. 
Whether if the agent violates the instructions in filling the blanks, 
the grantor would not in like manner be bound, we would not dis- 
cuss, as it is not involved in this case. To hold that such deeds 
are invalid because the authority to fill the blanks is not under 











350 THE NEW JERSEY LAW JOURNAL. 


seal, would tend to unsettle titles, and would be mischievous in its 
results. Few deeds are written by the grantors. Most are written 
by seriveners ; and a grantee to whom such a deed is delivered, 
has no means of determining whether the body of the deed was 
written before or after the signature was affixed. It would be very 
dangerous to allow titles to be defeated by parol proof, that a deed 
without suspicion on its face, duly signed and sealed by the 
grantor which he authorized to be delivered, was in fact written in 
some part after he had executed it. by an agent having only parol 
authority. We think a person taking sucha deed in good faith 
has the right to rely upon it, and that the grantor cannot be per- 
mitted to aver that it was not his deed. 

The cases of Burns v. Lynde,6 Allen 305,and Bradford v. Pearson, 
9 Allen 387, are distinguishable from this case. In Burns v. Lynde, 
the deed had been delivered to the grantee signed in blank, and he 
himself, after the delivery, filled the blanks. In Bradford v. 
Pearson, a deed had been signed by the defendant in which the 
name of the grantee was left blank. The deed contained the cove- 
nants against the claims ‘‘of all persons claiming by, through, or 
under us, but against none others.’’ She (the grantor) gave it to 
her husband to be delivered. He by parol authority from his wife, 
but in her absence, and without the knowledge of the grantee, in- 
serted the name of the grantee, and erased the words which 
limited the covenant, so as to make it a general covenant of war- 
ranty against all persons. He then delivered the deéd. If he had 
made these material alterations by parol authority from his wife, 
and without the knowledge of the grantee, a different question 
would have been presented, more nearly resembling the question 
before us. 

Upon the facts presented in the bill of exceptions, we are of the 
opinion that the assignment to Simonds was valid; and therefore 
that the ruling ordering judgment for the tenant was erroneous. 

Exceptions sustained. — Boston Daily Law Record. 
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MISCELLANY. 


SUIT AGAINST CONTRACTOR, ment on the contract was not due, one of the 
conditions of the contract being that Geile, 
the contractor, should not receive his first 
payment until the building was roofed in. 
Chief Justice Beasley, in the fifth resolu- 
tion, Reeve v. Elmendorff, 9 Vr. 125, says, 
‘*that the owner cannot be compelled to pay 
to the workman or materialman any moneys 


To the Editor of The N. J. Law Journal. 

Sir: It is fair toinfer from the report of the 
case of Shultz v. Wilson, tried in the Jersey 
City District Court, referred to in the Jour- 
NAL for the current month, that, at the time 
Schultz, the journeyman-carpenter, served his 
notice upon Wilson, the owner, the first pay- 





MISCELLANY. 


which by force of his contract he was not 
compellable to pay to the contractor * *. 
The test is, whether a suit for the money in 
question will lie by the contractor against 
the owner. If it will not, the owner is not 
liable to a suit by the workman or material- 
man.” 

If this be good law, and if Geile, the con- 
tractor, had not, when he assigned his con- 
tract to Francis & Son, entitled himself to the 
first payment, it would seem to follow that 
the journeyman-carpenter should have been 
non-suited by Judge McDermott. A. 

Newark, Oct. 6, 1885. 


[lt seems to us that the question is, not 
whether the money was due when the con- 
tract was assigned, but whether it was due 
when theaction was brought. The jouraey- 
man is not obliged to wait to serve his notice 
until the money is payable, but he may serve 
the notice before, though he can only bring 
the action afterward.—Eb. ] 





SERVICE OF DECLARATION ON 
ONE OF TWO DEFENDANTS. 


A sued B and C in assumpsit, on a 
promissory note made by defendants jointly. 
B was served with process, but C was re- 
turned by the sheriff on est. Plaintiff, on 
the return of the summons, filed his declara- 
tion (declaring against 40/4 defendants)-and 
immediately served a copy of the same on 
defendant B, with the usual notice to plead 
endorsed thereon. B did not plead within 
thirty days after such service, and at the 
expiration of that period, plaintiff entered 
judgment interlocutory by default and final 
against 0¢h defendants, although sixty days 
had not elapsed from the return day of the 
summons, 

The case of McMurtrie, ads., Doughten, 4 
Zabriskie 252, would seem to warrant the 
vacating of this judgment zm éofo, but Judge 
Knapp, at Hudson Circuit, denied a motion 
on behalf of both defendants to set it aside, 
except as to C, the on est defendant, giving 
him thirty days to plead. 

Judge Knapp did not state the grounds of 
his decision, but remarked that courts were 
less technical now than in Judge Potts’ day. 

A. 


JUDGE WESTSROOK. 


The Albany Law Journal give this tribute 
to this character of the late Judge Wesbrook : 
The melancholy and piteous death of Jus- 
tice Westbrook has deprived the state of one 
of its most intelligent and useful and indus- 
trious servants. He was one of the bright- 
est men who have adorned our bench. Very 
few have done so much hard work as he, 
and on the whole so satisfactorily. Very 
few have been called on to adjudicate so 
many novel and difficult questions growing 
out of modern business and the strifes and 
Undoubtedly he had 
faults and made mistakes. We did not hesi- 
tate to speak of them in his life time, and 
shall not now. His very worst fault, it 
seems tous, was his indifference to public 
opinion. A judge ought to be as sensitive to 
the vagaries of public opinion as a woman. 
Justice Westbrook was not. Conscious of 
rectitude, he was too regardless of appear- 
ances, and it was this characteristic that laid 
him at the mercy of a scandalous and reck- 
less libeller like the New York Zimes. He 
probably had lived down all that ridiculous 
and sorry scandal, but it probably made its 
mark on his soul. He was also too apt to 
take too much work, and too apt to be hasty 
in consequence. 
our day have done so much and so well. 
Personally he was a most agreeable compan- 
ion and a good friend. His private life was 
of shining purity; his speech and habits were 
unimpeachable; his domestic relations were 
of the most loyal and devoted; he was of 
simple and earnest religious faith; his exam- 
ple as a citizen and as a man is worthy of 
emulation. One characteristic in particular 
which we have always admired in him was 
his almost fanatical adherence to the ‘‘ tem- 
perance cause’—not that we have always 
agreed with him in this, but he had the 
courage to espouse and the constancy to 
stand by this rather unpopular cause. Still 
higher than this, he was an out-spoken and 
untiring patriot in those days, when that 
quality was not particularly prominent in the 
political party to which he belonged. We 
admire the uncomplaining silence with which 
he bore the late aspersions against him, and 
the unruffled dignity with which he kept on 
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in his important duties. We admire the 
manner of his death; although it was pecu- 
liarly sad to die away from home and alone, 
yet he died in the performance of duty, as it 
were with his judicial gown upon him, in 
earnest discharge of what was given him to 
do. We valued him as a warm, personal 
friend, and yet we know he thought the 
more of us for our plain speaking about him. 
He has gone to the Supreme Court, not of 
law, but of Equity, where his faults will be 
leniently judged, and his remarkable virtues 
will shine like the morning star. 


BOOK NOTICES. 


THE ATLANTIC REPORTER containing all the 
current decisions of the Supreme Courts of 
Maine, New Hampshire, Vermont, Rhode 
Island, Connecticut and Pennsylvania; 
Court of Errors and Appeals, Court of 
Chancery and Supreme Court of New Jer- 
sey; Court of Errors and Appeals and 
Court of Chancery of Delaware and Court 
of Appeals of Maryland. 

This Reporter is the latest addition to the 
valuable series of reports published by 
the West Publishing Co., of St. Paul, Minn. 

It will be issued weekly in law-book form, 
and will thus furnish a prompt report of all 
the current decisions of the higher courts of 
nine states, in a shape convenient for binding 
and permanent use. 

The prompt publication of opinions in 
this manner, at a low cost, is a great advan- 
tage, and the Atlantic Reporter will pe a 
particularly valuable work to the bar of this 
state, on account of the reports of cases in 
our own courts, which will be included in it. 

The first number was issued October 14th, 
and contains sixty-four pages of printed 
matter, including three New Jersey cases, 
Some of the most important decisions are 
carefully annotated, and each number will 
contain agood index. The Aélantic Reporter 
is the latest of a series of reports, some of 
which are already issued, and which are 
intended ultimately to include the current 
cases in all the states and territories, to be 
reported weekly in the same manner. 

The advantages of this system of report- 
ing are very great and we feel sure that the 
Atlantic Reporter will be fully up to the stand- 
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ard of the other publications of the West 
Publishing Co. 

The subscription price is five dollars a year, 
PLEADING UNDER THE CODES. By Charles T. 

Boone, LL. D. San Francisco: Sumner, 

Whitney &Co., 1885.” 

This must be a valuable book of practice 
in the states where the codes pleading are in 
use, and it is interesting to New Jersey law- 
yer,who is desirous of learning the principles 
of the new pleading and of comparing it 
with our own system. 

The essential difference between the codes 
pleading and pleading at common law is, 
that in the latter the legal effect of the facts 
1s stated, and in the former the facts them- 
selves. In the common law system the 
pleader must ascertain the liability and the 
remedies that arise out of his facts and allege 
the liability and demand the remedy. Under 
the codes he states the facts as they are and 
leaves the court to adjudge the liability and 
apply the remedy. He must of course ask 
for a remedy, but the chief thing is to state 
the facts. The pleadings in reply answer 
the allegations of fact in detail. There is 
no effort to reach a single issue as at common 
law. Asa matter of fact, under the present 
common law system a single issue is not 
reached, but the various counts and pleas 
produce a variety of issues. There is greater 
latitude for variance in the proof’at common 
law than under the code pleading. Under 
the codes there must be but one statement of 
the facts and one relief sought, while at 
common law there may be many counts and 
various states of facts will often be covered 
by one count upon:a loyal liability. The 
code system apprises the defendant exactly 
what the complaint is, and the issue of fact 
is pretty well defined in the pleadings, and 
that is certainly not the case in practice, 
although it is so in theory at common law. 





NEW RULE OF PREROGATIVE 
COURT. 
The following rule was adopted at the 
last May Term of the Prerogative Court : 
No motion to dismiss an appeal shall be 
entertained, except upon notice or in pres- 
ence of the proctor of the other side. 








